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Policy completion rubric

The completion rubric below contains specific instructions and requirements to update this template based on your school’s unique operational needs.

	Policy section
	Completion instruction

	No.
	Detail
	

	Entire policy
	a) All information reflected in grey italics may/will require updating.
b) Add any policy information applicable to your school that is not already included in this policy.
c) Remove information that does not apply to your school.

	Cover page
	Insert your school logo.

	Policy footer
	a) Update the version number. Proper version control is a vital tool to ensure that the correct policy is in use at the school.
b) Update the school name.

	4
	Revision history
	It is critical to update this section, as it ensures that all users apply the correct version of the policy. Any amendments made to the policy must be reflected in this section. 

	5
	Preamble
	The preamble refers to specific disabilities; amend to suit your school’s circumstances.

	6
	Objectives
	Update to reflect the school’s own objectives, if different from the information contained in this section.

	8.3
	Legislative framework
	a) Update this reference to reflect the specific provincial legislation that may apply.
b) Update this framework as soon as any laws and/or regulations change.

	12
	Applicable activities/processes
	Change this section to reflect any activities/processes of the school not already included.
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1. 	TITLE OF POLICY	
The Inclusion/Integration Policy of name of school
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[bookmark: _Toc202528999][bookmark: _Toc228343437]5. 	PREAMBLE
Achieving equal and inclusive education in a country as diverse as South Africa requires a balance of learners, educators, governors and parents, while acknowledging and respecting the cultural diversity they represent. Moreover, integrated education builds learners’ self-esteem and independence, and strongly encourages both self-respect and respect for others.

Name of school has clarity of purpose in its pursuit of inclusivity for learners with severe intellectual disabilities. This includes learners with cerebral palsy, hearing impairment, visual impairment, various syndromes, and autism spectrum disorder. Inclusion is seen as a process of addressing and responding to the diverse needs of all learners, and reducing and eliminating exclusion within and from education. The staff of name of school, as well as the school governing body, proactively identify and remove potential barriers to learning so as to enable learners to achieve their right to be educated. This is consistent with a learner-centred approach to learning and teaching.


[bookmark: _Toc202529000][bookmark: _Toc228343438]6. 	OBJECTIVES
The main objective of this policy is to enhance education for all learners, irrespective of their race, gender, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language or birth.

Other objectives are:
a) to ensure that name of school accommodates an inclusive education and training system that will expose and address barriers to learning; 
b) to ensure that name of school, as an inclusive institution, offers possibilities, opportunities and individual treatment so that no learner at the school is excluded from companionship and participation;
c) to ensure that learners are provided with the necessary support to meet their intellectual, social, physical and emotional needs, and receive the help they need when they need it; and
d) to ensure that the school recognises and accommodates learners’ diverse range of learning needs so as to enable them to be actively involved in the learning process.

[bookmark: _Toc202529001][bookmark: _Toc228343439]7.	APPLICATION AND SCOPE OF THE POLICY
This policy applies to the school governing body, school management team, all staff members, all learners and parents/guardians of the school. 

8. [bookmark: _Toc202529002][bookmark: _Toc228343440]LEGISLATIVE FRAMEWORK
8.1. The Constitution of the Republic of South Africa, 1996
8.2. South African Schools Act 84 of 1996
8.3. Gauteng School Education Act 6 of 1995
8.4. National Education Policy Act 27 of 1996
8.5. National Policy on Screening, Identification, Assessment and Support, 2014
8.6. Education White Paper 6 – Inclusive Education and Training, 2001
8.7. Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000
8.8. Differentiated Curriculum and Assessment Policy Statement 
8.9. UNESCO Policy Guidelines on Inclusion in Education, 2009
8.10. UNICEF’s situation analysis Children with Disabilities in South Africa, 2012

9. [bookmark: _Toc202529003][bookmark: _Toc228343441]DEFINITIONS AND ABBREVIATIONS
9.1. Definitions
	1
	integration
	Incorporation of individuals from different groups into one, harmonious whole.

	2
	discrimination
	Any act or omission, including a policy, law, rule, practice, condition or situation, which directly or indirectly imposes burdens, obligations or disadvantage on, or withholds benefits, opportunities or advantages from, any person on one or more of the prohibited grounds.

	3
	segregation
	The policy or process of keeping one person or a group of persons apart from another, and treating them differently.  It is normally linked to prejudice and a refusal to acknowledge rights.

	4
	inclusive education
	When all learners, regardless of any challenges they may have, are placed in age-appropriate general education classes to receive high-quality instruction, interventions and support that enable them to succeed. Successful inclusive education happens primarily through accepting, understanding and attending to learner differences and diversity, which can include the physical, cognitive, academic, social and emotional.

	5
	equality 
	The full and equal enjoyment of rights and freedoms as provided for in the Constitution.

	6
	social media
	For purposes of this policy, any web or internet-based application that is used for social communication, whether on computers, laptops or smartphones, including Facebook, Twitter, Google+, WhatsApp and Instagram.

	7
	parent 
	The biological or adoptive mother and father of a child, to the exclusion of:
(a) the biological father of a child conceived through the rape of, or incest with, the child’s mother;
(b) any person who is biologically related to a child by reason only of having donated a gamete (either of the two generative cells essential for human reproduction) for purposes of artificial fertilisation; and
(c) a parent whose parental responsibilities and rights in respect of a child have been terminated.


	8
	guardian
	Any person appointed, either through a will or through a court order, to assume the parental rights and responsibilities of a minor child.

	9
	school
	Name of school

	10
	Department
	Department of Basic Education




9.2. Abbreviations
	Abbreviation
	Explanation

	CAPS
	Curriculum and Assessment Policy Statement

	DBST
	district-based support team

	DCAPS
	Differentiated Curriculum and Assessment Policy Statement

	GDE
	Gauteng Department of Education

	SBST
	school-based support team

	SGB
	school governing body

	SMT
	school management team




10. [bookmark: _Toc202529004][bookmark: _Toc228343442]UNDERLYING PRINCIPLES
10.1	Equal education for all children in South Africa is not a privilege; it is a constitutional right.
10.2	No form of unfair treatment or discrimination is allowed.
10.3	At no point may unfair segregation take place on the school grounds that will lead to discrimination or exclusion based on race, gender, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language or birth.
10.4	No person may force or instruct another person to discriminate, segregate or exclude.
10.5	The school shall not tolerate any prejudice and bias resulting from preconceived stereotyping of learners or groups of learners based on historical inequalities, ideas and images encountered every day.
10.6	The school shall incorporate the promotion of social justice in the classroom and on the playground through regular discussions with learners.
10.7	The school shall promote teaching and learning about different cultures and religions through subject matter as catered for in DCAPS.
10.8	Educators shall utilise carefully selected subject material to promote inclusion and integration, while recognising diversity. Materials that segregate, exclude, discriminate or perpetuate stereotyping are prohibited at the school.
10.9	Under no circumstances may any pictures be taken and/or shared on any form of social media that portray learners as being separated based on race, gender, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language or birth.         
NB: The only exception to this rule is where such separation is prescribed by CAPS.
10.10 Learner participation in all school activities is based on:
a) integrity;
b) inclusivity;
c) quality delivery;
d) ethics;
e) accessibility;
f) capacity development;
g) social cohesion;
h) equality; and
i) fairness.
10.11 Any permission granted or rejected that infringes on the rights of others will require such other persons’ permission (see “Limitation of rights” in chapter 2 of the Constitution).

11. [bookmark: _Toc202529005][bookmark: _Toc228343443]SUCCESS FACTORS FOR INTEGRATION
To enable successful implementation and sustainable continuity of integration, the school shall apply the following key success factors:
11.1 Effective management
a) The school shall establish very clear rules and standards for integration through the implementation of this policy.
b) The school shall provide the necessary resources and infrastructure to facilitate integration.
c) The school shall manage the application of the policy on a daily basis and provide the required support.
11.2 Inclusive curriculum
a) The curriculum should be learner-centred, developing learners’ strengths and empowering them to participate actively in the learning process.
b) The curriculum should be flexible and be adapted to accommodate the individual learning needs and styles of each learner.
c) The content of the curriculum should be relevant to learners’ needs and futures.  
d) The content of the curriculum should accommodate diversity in the school. 
e) The curriculum should incorporate HIV/Aids prevention education.
f) The curriculum should be sensitive to gender, cultural identity, religion and language background.   
g) Learning materials should be flexible, be adapted to learners’ different needs, and be appropriate to their level of functioning.
h) Teaching and learning methods should be flexible, be adapted to learners’ different needs, and be appropriate to their level of functioning. 	  
11.3 Inclusive assistive devices
a) Assistive devices should be made available to learners in order to gain better access to learning. 
b) These devices include alternative and augmentative communication devices, crutches, walkers, hearing aids, spectacles and wheelchairs.
11.4 Conducive environment
a) All school buildings and facilities need to be accessible to all learners, irrespective of the nature or degree of their disability.
b) Ramps should provide access for wheelchairs.
c) Stoeps and passages should be equipped with handrails.
d) Toilet facilities should accommodate learners with physical disabilities, as well as learners in wheelchairs. 
e) Baths, showers and basins in hostels should accommodate learners with physical disabilities and cerebral palsy.
f) The school must ensure that all physical facilities at the school cater for all learners to enable inclusive participation by all. Such facilities shall include access features, education facilities and educational resources.
11.5 Support
Support must be made available at the level required by learners as a collective, without providing unnecessary support. Such support shall include the systems that the school-based support team (SBST) has established at the school, as well as the systems of the district-based support team (DBST) offered by the GDE.
11.6 Teacher development
a) The school shall provide sufficient training to educators in dealing with any integration issues at the school. Such training will include training courses, in-service training, and interactive teacher discussions.
b) Training and development will not necessarily include all educators, but the school shall ensure that there are sufficient resources available at the school to deal with integration. 
c) Educators should receive adequate levels of training, professional development and ongoing support to ensure learners’ success.
d) Educators should be empowered and equipped with the skills and confidence to cope with the diversity of learning and teaching needs at the school.
e) Educators should be trained in the adaptation and differentiation of the curriculum.
f) Educators should be trained in the adaptation and differentiation of learner-centred teaching methods.	   
g) Educators should be trained in the development of appropriate learning materials.
h) Teaching staff should receive continuous in-service development. 
11.7 Parent/legal guardian involvement
a) Successful integration at school level can only happen if parents and guardians are actively involved in managing integration at the school.
b) The school will forge interactive partnerships with parents/guardians. 
11.8 Collaborative teaching models
a) Educators shall support one another actively in the classroom to ensure that all learners receive an equal opportunity to learn.
b) Where necessary, educators may even assist one another in the teaching of a specific class.
c) Educators shall allow learners to assist fellow learners, where required.
d) Where required, educators shall be provided with access to specialists to facilitate the learning process.

12. [bookmark: _Toc202529006][bookmark: _Toc228343444]APPLICABLE ACTIVITIES/PROCESSES
This policy applies to the following activities and/or processes of the school:
12.1. Admission 
a) No form of segregation or discrimination is permitted. No learner may be unfairly refused admission to the school on the grounds of race, gender, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language or birth. 
b) [bookmark: _heading=h.4i7ojhp]If the school has space available, the next learner on the waiting list in the relevant age group must be admitted.
c) The only instance when a learner may not be admitted to the school is if such learner has a disability that the school cannot accommodate due to a lack of specialised skills or appropriate facilities. This will be facilitated through the district office.
d) Should a learner’s conduct prove problematic, whether due to behavioural and/or psychological issues, the school’s SBST process shall first be applied. The learner may not simply be expelled, even after disciplinary processes have been followed. Should the SBST process prove futile, the matter shall be referred to the district.
12.2. Learning and teaching
a) All learning and teaching practices of the school must be available to all learners.
b) Learners may not be unfairly or unreasonably separated from one another based on race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language or birth.
12.3. Excursions and tours
a) Participants must be selected fairly. No learner may be excluded due to a lack of funds to pay for an excursion/tour, or based on race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language or birth.
b) Exclusion may only occur based on the purpose of the excursion/tour. If the excursion/tour is meant for a specific class, grade or extramural activity, all learners forming part of such class/grade/extramural activity must be afforded an equal opportunity to be selected. 
c) Learners or their parents/guardians have the right to decline participation in excursions and tours.
d) A learner may only be excluded from an excursion for academic purposes if the parents make such request for exclusion in writing prior to the excursion.
12.4. Extramural activities
a) All learners of the school must be allowed to take part in any activity offered by the school.
b) Learners not selected for a team have the right to know the reasons.
c) Valid reasons for non-selection may be:
i. that other learners are physically more skilled;
ii. that the learner has commitment issues;
iii. that the learner does not fall into the appropriate age bracket; and
iv. that sports teams are gender-based.
12.5. Hostel 
a) No form of segregation or discrimination is permitted. No learner may be refused admission to the hostel on the grounds of race, gender, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language or birth. 
b) If the hostel has space available, the next learner on the waiting list must be admitted.
c) The only instance when a learner may not be admitted to the hostel is if such learner has a disability that the hostel cannot accommodate due to a lack of specialised skills or appropriate facilities.  
d) Should the conduct of a learner prove problematic, whether due to behavioural and/or psychological issues, the school’s SBST process shall first be applied. The learner may not simply be expelled, even after disciplinary processes have been followed.  
e) Where a learner’s behaviour poses a threat to fellow learners and staff in the hostel, the school may request that the parents find alternative accommodation for their child. 
12.6. General
At no point may unfair segregation take place on the school grounds that will lead to discrimination based on race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language or birth.

13. [bookmark: _Toc202529007][bookmark: _Toc228343445]SOCIAL MEDIA AND INTEGRATION
13.1 The intention behind regulating the use of social media in the school is not to hide areas of prejudice/discrimination, but rather to avoid and eliminate prejudice/discrimination.
13.2 No staff member, learner or parent/guardian may use any social media to discriminate against or segregate any person or group of persons.  Should the school become aware of any such conduct, it will be obligated to act against the perpetrators.
13.3 Overall, social media must be used responsibly.
13.4 No image may be taken and/or posted on any form of social media that portrays the separation of/discrimination against learners based on race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language, birth, or any other aspect contained in chapter 2 of the Constitution.
13.5 Before any picture/post is uploaded to social media, written permission must be obtained from the parent/legal guardian to do so.
13.6 The only exceptions to the provisions in this paragraph in relation to segregation, exclusion and/or discrimination are:
a) where it is required by DCAPS;
b) gender-based sports/extramural activities; 
c) religious practices, as long as the segregation, exclusion and/or discrimination complies with the school’s religion policy, codes of conduct and the Constitution; and
d) any other activity that applies only to a particular person, group, culture, race, gender, religion or background.
13.7 Any person who violates this paragraph of the policy will be subject to sanction.        

14. [bookmark: _Toc202529008][bookmark: _Toc228343446]WHEN IS DISCRIMINATION/SEGREGATION ALLOWED?
14.1. Some forms of discrimination/exclusion/segregation in schools are fair.  Typical examples are the following:
a) Age separation – The school divides learners by age for sports teams and other extramural activities. In most cases, this is fair.
b) Gender separation – The school will select boys for a boys’ soccer team, and girls for a girls’ soccer team, and the applicable gender for unisex hostel accommodation.
c) Religious separation – This will only be fair if learners request to be excluded from assembly because their religion is not observed during assembly.
d) Language separation – In a dual-medium school, a learner may elect to receive all education in English, in which case the learner will be placed in an English-medium class. This represents fair discrimination/segregation. However, if the school insists that such learner be placed in the Afrikaans-medium class, it would constitute unfair discrimination/segregation.
e) Discrimination by law – This would only be in instances where law is introduced to remove any disadvantage, discrimination, segregation and/or separation caused by the historical political dispensation in South Africa.
14.2. The school must apply the following criteria to determine whether any action/decision is fair or unfair:
a) Are the learner’s rights being infringed?
b) Does the action cause any disadvantage to a learner or group of learners?
c) Is the dignity of a learner being infringed?
d) What is the impact of the action on the school community?
e) What is the impact of the action on fellow learners?
f) Does the action lead to sub-standard education at the school?
g) Can the action be justified by law?
h) Can the action be justified by DCAPS?
14.3. The school must ensure that its decisions are consistent, although the merits of each case remain of the utmost importance.
14.4. The school should seek an expert opinion on all cases that the SGB cannot reach consensus on.
14.5. See Annexure A for examples and diagrams dealing with discrimination/separation/exclusion in the school environment.

15. [bookmark: _Toc202529009][bookmark: _Toc228343447]ROLES AND RESPONSIBILITIES
15.1. SGB
a) The SGB shall include an integration strategy in the school’s vision, mission and values.
b) The SGB shall implement a policy on school integration, and ensure that it is regularly reviewed and updated.
c) The SGB shall make funds and resources available, as required, to facilitate full integration at all levels of the school.
15.2. Principal and SMT
a) The principal and the SMT shall ensure that the rights and dignity of all staff and learners are protected and upheld at all times.
b) The principal shall ensure that the policy is implemented and enforced at all times.
c) All activities of the school shall be managed in accordance with the principles set out in this policy.
d) The principal shall ensure that the principles of integration, inclusion, discrimination and segregation are discussed with learners as part of the Social Sciences curriculum on an ongoing basis.
e) The principal shall ensure that parents/guardians are kept informed and involved in the process of integration at the school.
f) Any cases of unfair discrimination, exclusion or segregation shall be fully investigated and the necessary action taken.
15.3. Educators
a) Educators shall ensure that the policy is applied in class, on the school grounds and during official school activities.
b) Educators shall never take part in discussions or activities and/or allow for situations to develop where the principles of integration are breached.
c) Educators shall apply the policy in their lesson preparation so as to promote integration.
d) No material used during lessons may at any point unfairly discriminate, segregate or exclude, or give any reason for any learner to perceive it as such.
e) Educators shall be willing to receive and/or provide training on integration.
f) Educators shall never engage in or allow private conversations with fellow educators and learners that are a direct transgression of this policy.
g) Educators shall never allow the use of social media in a way that transgresses this policy.
h) Educators shall report any non-adherence to this policy, no matter how minor, to the principal.
i) Educators shall never take any pictures, or allow pictures to be taken, of learners without the express permission of their parents/guardians. Such pictures must adhere to the integration principles laid down in this policy. 
15.4. Learners
a) All learners have the constitutional responsibility to treat every person equally and fairly.
b) Learners are to respect others’ beliefs, even if these are vastly different from their own.
c) All learners of the school shall abide by the rules of the school. Any infringement of their rights should be reported to the school so that the necessary action can be taken.
d) Learners have the right of free association and socialisation in their own time. During official school and academic activities, forced association will receive preference.
e) Learners shall refrain from harassing fellow learners and educators in any way.
f) Learners shall never allow their actions or words to undermine another person’s dignity.
g) Learners shall never take part in any acts of discrimination, segregation or exclusion with the purpose of harming any other person. Such incidents must be reported to the principal, departmental heads, SBST and/or the deputy principal or teacher on duty.
15.5. Parents/legal guardians
a) Parents/legal guardians shall teach their children to respect the rights and dignity of other people.
b) Parents/legal guardians shall help the school handle cases of unfair discrimination, segregation and exclusion by ensuring that their own children understand the principles of this policy.
c) During the admission process, parents/legal guardians shall undertake to adhere to the integration policy of the school.
d) Parents/legal guardians shall monitor their children’s use of social media to ensure that they do not take part in any discriminatory activities and conversations.
e) Where a parent/legal guardian becomes aware of any conversations and/or activities that discriminate, segregate and exclude in any way, the matter must be reported to the principal and the SGB for investigation and the necessary action. 

16. [bookmark: _Toc202529010][bookmark: _Toc228343448]SANCTION
16.1. SGB
a) If an SGB member is guilty of any transgression of the rules and principles of this policy, the SGB may take disciplinary action against the member.
b) An SGB member facing disciplinary action may be dismissed from the SGB, and the matter may be reported to the Human Rights Commission and the police for further action.
c) If the SGB, as a collective body, does not adhere to this policy, or condones any acts of non-adherence to this policy, the principal has a legal duty to inform the district director, who will take any action necessary to rectify the non-adherence.
16.2. Staff
a) Any educator or non-educator staff member who transgresses any of the principles and rules of this policy shall be subject to disciplinary action in terms of the school’s code of conduct for staff.
b) The principal must report all misconduct relating to this policy to the district director and the South African Council for Educators.
c) Depending on the gravity of the misconduct, the school may report the matter to the Human Rights Commission and the police for further action.
d) A staff member may face dismissal if the misconduct is of a recurring nature and/or a serious violation of the Constitution.
16.3. Learners
a) Any learner who is guilty of misconduct relating to this policy shall be subject to disciplinary action in terms of the school’s code of conduct for learners.
b) If found guilty at a disciplinary hearing, a learner may be suspended or even expelled from the school.
c) Such matters shall be reported to the district director.

17. [bookmark: _Toc202529011][bookmark: _Toc228343449]APPROVAL
	Recommended by:
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	Date:
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(SGB chair) 
	




	
Signature:
	

	Date:
	


	Approved by institutional development and support officer/circuit manager
	
Name & surname:  ____________________________

Signature:  __________________________________

Date:  ________________________

	Approved by district director
	
Name & surname:  ____________________________

Signature:  ___________________________________

Date:  ________________________








[bookmark: _Toc202529012][bookmark: _Toc228343450]ANNEXURE A: EXAMPLES AND FLOW DIAGRAMS

[bookmark: _Toc228343451]EXAMPLE 1
A female learner wishes to play soccer for the school’s official soccer team. The boys’ soccer team coach responds and answers:

SCENARIO 1					SCENARIO 2


No
Because the official soccer team of the school is a boys’ team
Reason: 
Did the soccer coach discriminate unfairly? 
No, because his decision is based on an inherent requirement for joining the team. The soccer team is a gender-based sports team, and being male is an inherent requirement to join.
The girl may request that the school establish a girls’ soccer team, to which the school may respond that they will invite girls in the school to join such a team. Obviously, the success of this will depend on whether or not any other girls are interested in playing soccer. If there is no interest and a girls’ soccer team cannot be established, the school cannot be held liable for unfair discrimination.    

No
Because she is a girl, and girls don’t play soccer
Reason: 
Did the soccer coach discriminate unfairly? 
Yes, because his decision is based purely on her gender. 
The coach’s decision is in direct violation of the school’s policy on inclusion and integration. He is discriminating unfairly against the learner.

  
	
















[bookmark: _Toc228343452]EXAMPLE 2
A Christian learner in Grade 10 wants to get a permanent tattoo on his forearm saying “In Christ I trust”. His parents have agreed, but the school is refusing. Is the school discriminating unfairly against the boy?   

Factors
If the school rules state that learners may not have tattoos, the school is, in fact, infringing on the learner’s constitutional right.
Scenario 1
The learner further responds by saying that his church believes that such a tattoo is compulsory and that the school is unfairly discriminating against him on the grounds of his religion and beliefs. What now?
If the school insists that the learner may not get a tattoo, they are unfairly discriminating against him on the grounds of religion and beliefs.
If the school allows the tattoo, but states that it may not be visible when in school attire, there is no unfair discrimination. The learner may get the tattoo, but in terms of school rules, it must be covered up when the learner is wearing school attire. In practice, therefore, he will have to wear long sleeves. 
Scenario 2
If the school rules state that learners may not have any VISIBLE tattoos while in school attire, the school is not infringing on the learner’s constitutional right.





















[bookmark: _Toc228343453]EXAMPLE 3
A Hindu learner comes to school with a ‘bindi’ (red dot above the eyes). Some three years ago, another learner requested the SGB’s permission to wear this mark. The SGB agreed in writing, and that learner is still in the school. In the meantime, however, a new SGB has been elected, and they are against it. The newly elected SGB agrees to allow all learners who obtained permission previously to continue to wear the mark, but is refusing any new requests. The school tells the learner to remove the mark from her forehead immediately. In response, the learner says that the school is unfairly discriminating against her on the grounds of her religious beliefs. What now?

The SGB previously granted permission for a learner to wear this religious mark.
The learner may apply to the SGB and principal in writing to allow her to wear the mark, provided that she is able to prove its relevance to her religious beliefs. The burden of proof is on the learner.
Should she be able to prove the relevance of the symbol and the SGB still denies her the right to wear it, they are unfairly discriminating against her on the grounds of religion.
Should she be unable to prove its relevance, the SGB may deny her the right to wear it until such time as she has proven its relevance.
If the girl does prove the relevance of the mark, the SGB will have very little legal grounds to reject the application. However, the SGB does have the right also to consult with a senior leader of said faith to obtain advice on the relevance of the religious symbol/mark before approving the application. 
For the SGB now to say that only those previously permitted may wear the mark, and no one else, amounts to unfair discrimination, as it is not based on equitable grounds as per article 7 of the Schools Act. 


















[bookmark: _Toc228343454]EXAMPLE 4
A specific class activity in History teaches learners about different cultures. Today’s lesson focuses on the Zulu, Xhosa, Khoisan, Afrikaner and British cultures. The educator thinks it proper to ask learners about their heritage and separate them by culture during the class activity so as to teach them more about their past. None of this is done with any racial/cultural discrimination in mind. Another learner walks past the classroom and sees this. Very upset, the learner tells his parent, who, in turn, decides to report the matter to the Human Rights Commission. Has the teacher and/or school acted unlawfully?     


The simple answer is yes.
It may be seen as racial and/or cultural discrimination. CAPS/DCAPS will under no circumstances require learners of different cultures and/or races to be separated from one another. 
Whether or not the teacher was discriminating intentionally or not is irrelevant. There can be no legally justifiable reason to separate learners from different cultures and/or races. 


















[bookmark: _Toc228343455]EXAMPLE 5
During Life Orientation, the male and female learners in a class of 17-year-olds are separated to discuss the lesson topic, sex. The lesson teaches learners about their anatomy and the risks of sexually transmitted diseases. The class activity clearly states that male and female learners must be separated. One of the female learners hopes to become a doctor one day and is curious about the different workings of the two genders’ anatomy. Therefore, when the learners were separated, she was very upset and felt that she was being unfairly discriminated against due to her gender. Did the school unfairly discriminate against her, and what can she do about it?
     

The separation was clearly prescribed by DCAPS. Therefore, no unfair discrimination occurred.  
If the learner wishes to take further steps, she can take it up directly with, or institute legal action against, the Department. 














[bookmark: _Toc228343456]EXAMPLE 6
A male learner openly declares that he is gay. He further states that he would like to be exempted from the school’s dress code, as he wants to wear a dress and long hair to school.  What should the school do? 
 
The answer to this issue is more complex than a simple yes or no.
If denied, to what extent will the learner’s constitutional rights be infringed?
If allowed, how will it affect the rest of the school community?
To what extent may approval affect school discipline, other learners’ right to safe and secure education, and the school’s ability to enforce policy?
The school must consider whether fellow learners’ reaction may not be more harmful to said learner than having his request denied. 
Typical questions include:
Should the school say no, on what grounds will the learner be unfairly discriminated against? Depending on the circumstances, these could be:
· sexual orientation;
· gender;
· freedom of expression;
· freedom of belief;
· freedom and security of person;
· human dignity; and
· equality.  

What should the school do?
The school MUST obtain a legal opinion to determine the following: a) If the request is denied, will the learner’s rights be infringed in any way? b) If the request is approved, will fellow learners’ rights be infringed? If the answer to only a) is yes, the school will have difficulty denying the request. However, if the answer to both a) and b) is yes, the school will have the right to deny the request based on section 36 of the Constitution.
If the learner remains unsatisfied with the denial of his request
The learner must lodge a complaint with the Department.
Should the learner be unsatisfied with the Department’s response, he may consider legal action.






















[bookmark: _Toc228343457]GENERAL GUIDANCE
1. The issue of discrimination is increasingly prevalent in society, including in schools.
2. As can be seen from the examples above, not all claims of discrimination are easily resolved.
3. Some claims may be very complex and require professional and/or legal advice.
4. Depending on the circumstances, the school should keep the following in mind before making a decision:
a. Never simply deny a request without considering the facts.
b. Always consider the impact on ALL stakeholders.
c. Unless it is prescribed by law or by CAPS/DCAPS, learners should never be segregated.
d. If possible, the school and the learner’s parents/legal guardians should discuss the matter and try to resolve it before taking further steps (except where discrimination is clear).
5. If the school is unsure, always seek professional or legal advice before coming to a decision.
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